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By: Don Lipmanson

Introduction
As coyotes find habitable niches in Chicago and 

mountain lion sightings proliferate1 in suburban Los 
Angeles, the public faces a stark choice: continuing 
centuries-old policies of exterminating “nuisance” 
animals or learning to co-exist with wildlife.

Historically, state and federal wildlife agencies 
have deployed hunters and trappers to solve wild 
animal “problems” by killing the purported offenders, 
individually or en masse.  The U.S. Department of 
Agriculture’s Wildlife Services Division (WS) has 
spearheaded what wildlife advocates view as a century 
of brutal, unnecessary, and often counter-productive 
nationwide warfare on predators, primarily on behalf 
of the livestock industry.2  The death penalty is being 
imposed on wildlife for sporadic predation upon 
domestic livestock or pets, or even for causing modest 
property damage such as a fence being pushed over 
or an irrigation hose punctured when megafauna seek 
food or water in times of scarcity. 

However, as our nation has urbanized and 
suburbanized over the past century, both the physical 
landscape and societal attitudes toward wildlife have 
changed considerably. Development—in the form of 

roads, shopping malls, houses and high fences—has 
greatly fragmented formerly huge, food-and-water 
rich expanses of wild land. Outside the largest national 
parks and designated wilderness areas, megafauna and 
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LEGAL STATUS AND PROTECTIONS (OR, THE LACK THEREOF) FOR 
CANADA GEESE IN THE UNITED STATES
By: David Karopkin

Introduction
A Google search for news stories about Canada 

geese quickly reveals widely varied views and 
attitudes towards these well-known birds. Intrepid 
journalists frequently report on the state of Canada 
geese with subjects ranging 
from discussion of migration 
patterns, geese loafing 
at parks or on ball fields, 
peculiar nesting choices, the 
joy of spring goslings, the 
threat the large birds pose to 
aviation safety, and seasonal 
hunting outlooks. Some stories 
highlight connections made 
between kind families who 
share snacks with a hungry 
flock at a community lake or 
brave rescuers who save an 
imperiled or injured goose. Others account callous 
teenagers who torment or harm geese, arrogant and 
aggressive drivers who plow over a family trying to 
cross the road, or community members who complain 
of “nuisance” geese and call for their “removal.” The 
erratic tones of these articles reflect our confused 
relationship with Canada geese and raise questions and 
disputes regarding their standing—whether they are 
“good” or “bad,” whether there are “too many” and need 
to be dealt with in some respect or whether they should 
be left alone and protected. Today’s legal landscape is 
similarly inconsistent: while most people are prohibited 
from harming Canada geese, the law freely allows 
licensed hunters and wildlife exterminators to kill tens 
of thousands each year.

Conservation and the Rebound from the Brink of 
Extinction

Historically, the American conservation movement 
has been the dominant influence shaping U.S. wildlife 
law, establishing the legal status of wild animals, 
including Canada geese, as state-managed public 
resources. The Public Trust Doctrine is derived from 
the 1842 U.S. Supreme Court case Martin v. Waddell 
which established the legal tenet that “certain natural 
and cultural resources are preserved for public use, 

and that the government owns and must protect and 
maintain these resources.”1 Conservation principles 
developed during the nineteenth and twentieth centuries 
in response to over-hunting and other commercial 
exploitation that decimated wildlife populations and 

led to vast species extinction.2 
New ethics favored shared 
and robust opportunity to hunt 
(for sustenance or recreation) 
over private ownership and 
private access to wildlife for 
market use. 3 Buttressed by the 
environmental movement of 
the 1960s and 1970s, today, 
a patchwork of powerful 
federal statutes seek to guide 
government administration 
of wildlife management by 
balancing consumption of 

wildlife with the health of species and their sustainability 
as resources.

Nearly hunted to extinction a century ago, Canada 
geese have experienced a resurgence across the United 
States, even internationally, and are now ubiquitous. 
When the widespread practice of using live captive 
flocks of Canada geese and other birds as hunting 
decoys was outlawed in 1935, the birds were released 
from captivity.4 However, because migration is a 
learned behavior, these birds and their descendants 
were unable to learn how to migrate and became year-
round residents.5 Migratory geese are considered those 
that breed in northern North America and winter in 
central and southern North America, whereas non-
migratory or resident geese live in and around the 
same area year-round.6 Therefore, while populations 
of migratory Canada geese surge and fall depending 
on the season, resident Canada geese are found in 
the same location year-round, and by definition, any 
Canada goose nesting in the mainland United States 
is considered a resident goose.7 According to United 
States Department of Agriculture (USDA) data, the 
once non-existent resident Canada goose population 
in the United States increased from about 0.5 million 
to 3.6 million between 1980 and 2014.8 This significant 

Continued on page 26



26 26

Animal Law Committee Newsletter Spring 2017

increase in population size has led to corresponding 
shifts in public perception about Canada geese as well 
as their legal standing.

Weakness of the Migratory Bird Treaty Act  
of 1918

State governments enjoy primary authority to 
establish management goals for Canada geese and 
other wildlife, including the discretion to execute 
wildlife control policies; however, the federal statutes 
discussed herein impose important constraining 
parameters. These laws are generally concerned with 
the health of wildlife species but provide limited 
protections for individual wild animals. Federal anti-
cruelty statutes such as the Animal Welfare Act, as 
well as those of states, generally exempt or expressly 
do not apply to wildlife-killing practices, and require 
legislative updates.9 Because the law considers wildlife 
environmental resources, generally tort or property 
law cannot apply until the point of capture of a wild 
animal, after which point they are considered personal 
property. The animals themselves bear no legal rights 
or standing. Instead, the strongest legal protections 
from cruelty and harm for Canada geese come from 
international treaties, as well as environmental and 
administrative law.

The principal federal statute that protects Canada 
geese in the United States is the Migratory Bird 
Treaty Act of 1918 (MBTA), which ratified the need 
for international cooperation to protect bird species 
traversing domestic borders.10 The statute prohibits 
any unpermitted persons from killing, harming, 
possessing or otherwise interfering with migratory 
birds or their nests.11 The MBTA originally protected 
all Canada geese, however, regulations issued by U.S. 
Fish & Wildlife Service have essentially allowed state 
game management agencies to freely issue depredation 
permits to control resident Canada geese.12 Today, 
permits for resident Canada goose removal are generally 
made available to any party that claims that the birds are 
creating a nuisance, causing property damage, or pose 
a threat to human health or safety.13 Consequently, the 
MBTA no longer provides meaningful protections for 
Canada geese against management actions. However, 
the statute occasionally is used to pursue criminal 
charges against individuals for killing or harming 
Canada geese without a permit.14 

The Conflict Associated with Funding of Wildlife 
Management Activities

Depredation permits issued for Canada geese 
under the MBTA work in conjunction with the Animal 
Damage Control Act, which granted authority to 
USDA Wildlife Services (WS) to assess the need for 
and conduct wildlife management activities.15 WS is 
routinely involved in assessments for Canada goose 
management as well as providing direct services for 
extermination, harassment, eggs treatment, and other 
control measures.16 Once state and federal permissions 
for lethal removal of wildlife has been secured by a 
complaining landowner (public or private), WS has 
discretion to conduct wildlife killing operations using 
a range of lethal management methods that are legal 
and condoned, including carbon dioxide asphyxiation 
and slaughter.17 WS has killed millions of wild animals 
across the United States in recent decades, including 
tens of thousands of Canada geese.18 The agency has 
become a focal point for criticism and investigation by 
conservation and animal protection groups arising from 
opposition to its routine engagement in excessive and 
even wanton animal cruelty.19 Proposed legislation has 
sought to restrain WS by requiring transparency and 
prioritization of non-lethal management efforts prior to 
allowing the issuance of depredation permits.20

Canada geese also suffer tremendously as a result 
of hunting and pro-hunting law and policy. Though 
state Bureaus of Wildlife are relied upon to manage 
game populations, they are predominantly funded not 
from general state operation budgets but rather from 
allocations provided by the Federal Aid in Wildlife 
Restoration Act, also known as the Pittman-Robertson 
Act.21 Under this statute, the amounts collected by 
each state for gun permits and ammunition taxes 
each year are aggregated and then distributed back to 
the states in amounts proportional to their assessed 
wildlife management needs. This system incentivizes 
pro-hunting policies and other wildlife management 
actions.22 Ironically, in some instances, states have 
deliberately contributed to an increase in game 
populations, including Canada geese, to increase 
hunting, while simultaneously justifying the need 
to mitigate against overpopulation and nuisance 
concerns.23 

Advocacy is Necessary to Patch the Holes in 
Protections for “Abundant” Species

Ultimately, local governments and landowners 
retain control and discretion over wildlife management 

LEGAL STATUS AND...
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decisions within their borders and are responsible for 
funding any management operations.24 Any party, be 
they government entities or private property owners, 
must provide financial compensation for WS’s activities 
and permission for access.25 As such, local decision 
makers are often the focus of public engagement and 
in some cases can be swayed towards or away from 
policies destructive to Canada geese.

Consider for example, New York’s 1999 Canada 
goose management plan, which called for a long-
term goal of reducing the statewide population from 
approximately 220,000 to 77,000.26 This plan has 
allowed the state’s Department of Environmental 
Conservation (DEC) discretion to increase issuance 
of depredation permits for management actions and 
set longer hunting seasons and higher bag limits.27 
On January 15, 2009, an Airbus 320 collided with 
a flock of migrating Canada geese at 3,000 feet 
altitude over the Bronx, causing the plane to crash 
land in the Hudson River just west of Midtown 
Manhattan. Immediately after the incident, which 
became known as the ‘Miracle on the Hudson,” the 
City of New York (the state’s largest municipality) 
and the Port Authority of New York & New Jersey 
(the region’s airport manager) moved forward with 
a drastic reduction of the population of resident 
Canada geese nesting in city parks.28 The distinction 
between resident and migratory Canada geese is 
crucial here: eliminating every last resident Canada 
goose from New York City prior to the incident would 
not have prevented its occurrence. Nevertheless, the 
state’s preexisting management goals allowed the 
City to quickly gain permission for an ambitious 
management initiative, with the DEC reasoning 
that the regional Canada goose population estimate 
was “five times greater than the number of geese 
that most people would find socially acceptable.”29 
Between 2009 and 2016, WS was authorized to kill 
several thousand resident Canada geese on airport 
property and parks in New York City.30 Advocates 
have questioned the efficacy of culls to reduce the 
threat of bird strikes and drawn officials’ attention 
to the availability of non-lethal alternatives such as 
avian radar technology, but thus far, these efforts 
have failed to significantly impede WS’s management 
actions. Though New York City’s issues dealing with 
Canada geese is noteworthy, similar conflicts have 
become typical across the country.

Also worth mention are the Administrative 
Procedure Act, the Freedom of Information Act, and 
the National Environmental Policy Act (NEPA), as well 
as their state counterparts, as they may offer routes to 
protect Canada geese using procedural mechanisms. In 
theory, these statutes can be used to help ensure that at 
a minimum, agency wildlife management actions are 
conducted in the public interest, i.e., environmentally 
sound, open to public comment, and transparent. NEPA 
requires federal agencies to consider the environmental 
impacts of proposed actions into their decision-making 
process, as well as reasonable alternatives to those 
actions, through environmental impact assessments.31 
USDA’s findings of no significant impact for Canada 
goose management have not faced significant legal 
challenges, even though they have been based on 
statewide or large regional bases and may be outdated 
and otherwise inadequately comply with NEPA.32 

Finally, the Endangered Species Act (ESA) seeks 
to frustrate development on the basis of prevention 
against loss of endangered and threatened species.33 
Unfortunately, as an “abundant” species with little 
concern of extinction, Canada geese are not protected 
under the ESA. In any case, the continued existence 
of the ESA is now in serious doubt.34 That said, if 
endangered species are denied protection, there may 
be little hope to protect less threatened species like 
Canada geese. 

In conclusion, as a species frequently cited as a 
nuisance with little concern of extinction, the law 
offers extremely limited protections for Canada geese. 
Advocates must fight to prevent any weakening of 
existing defenses and may furthermore pursue advances 
expanding laws and policies that promote coexistence 
with wild neighbors, create and protect wildlife habitat, 
limit the environmental impact of human activities, 
increase public involvement in the decision-making 
process, and encourage agency transparency.  

David Karopkin, Esq. founded GooseWatch NYC in 2011 
to advocate for humane wildlife management in New York City. 
David gained environmental law experience through a student 
legal fellowship with Eastern Environmental Law Center, a non-
profit environmental protection law group in Newark, N.J. After 
graduation from Brooklyn Law School in 2015, David served as 
a Councilmanic Aide for New York City Council Member Daniel 
Dromm, Legislative Director for New York State Assemblymember 
Linda B. Rosenthal, and currently works as an Assistant Law Clerk 
to the Hon. Justice Katherine A. Levine in the New York State 
Supreme Court.
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ALC Positions Available!

Wildlife Subcommittee Chair
If you are interested in Wildlife issues and 

would like to lead ALC efforts with colleagues on Wildlife issues,  
WE want YOU!

Please contact Daina Bray at dbray@ifaw.org

Newsletter Editor
If you have an interest in reading outstanding articles, like to edit,  

and feel comfortable with the Bluebook, 
WE want YOU!  

Access to Westlaw or Lexis is helpful.
Please contact Joan Schaffner at jschaf@law.gwu.edu
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